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The State of Wisconsin, plaintiff-respondent, by its undersigned
attorneys, hereby responds to Armstrong's motion to supplement the appel-
late record and alternative motion to remand for limited fact finding as

follows:
1. The State opposes Armstrong'é motion to supplement the

" appellate record with the.thr_ee affidavits attached to the motion. -



Contrary to Armsirong's assertion, these afﬁdav_its do not "estab-
lish" (Armstrong's Vmoticr)n at 1) that the State delibergtely suppressed the
information that in 1994 or 1995 Debbie Holsomback telephon;_ad then
Assistant District Attorney .J ohn Norsetter, who prosecuted A..rmstrong. m
1981, and informed him that Ralph A@s&ong's brother, Steve Armstrong,
said he committed the rape and murder for which Raiph was in prison. The
affidavits do not "establish" any facts or information that should be
considered by. this court in its evaluation of Armstrong's present fully
briefed and submitted apiaeal, in which Armstrong is claiming his cése
- should be dismissed with prejudice because the State destroyed potentially
exculpatory evidence in bad faith.

The affidavits attached to Armstrong's motion do not establish any
facts whatsoever. Affidavits by their very nature contain mere éllegations | _
of fact, allégation_s that are unconfirmed and unproven.! The State defi-

nitely does not concede that Mr. Norsetter ever received any information

'The motion itself is replete with additional assertions of fact that are not con-
tained in any signed and sworn affidavit; e.g., assertion at page 6 of Armstrong's-motion
that Steve's alleged statement included facts "consistent with both the publicly known and
unknown facts of the Kamps homicide." Armstrong cites to no evidence in the trial court
record that Kamps suffered any injuries consistent with Steve's alleged statement that he
fixed razor blades on the end of a broken broomstick and used that to vaginally assault
" and sodomize the girl. See Cave Affidavit at §3, and Holsomback Affidavit at 6, both
. attached to Armstrong's motion. '



regarding an alléged confession by Steve Armstrong. The State does not
conqede the accuracy, truth or credibility of the information asserted in the
| affidavits. The State does not concede that eveﬁ if the faqts in the affidavits
were true, this court could therefrom draw the inference that Norsetter had a -
bad-faith _motive. or intent to destroy the potentially exculpatory DNA evi-
dence ét issue in the presently pending appeal.”
. This court cannot supplement the appellate record _Wiﬂl the affidavits
“submitted by Armstrong because the. allegations in the affidavits have abso-
lutely no relevance to the pending case. If the truth of the allegatibns set
forth in the affidavits were ultimafely proven, the proven facts might or
might not have any re]'evanc-:.e to the pending case. But determining the
trﬁth or lack of fruth of the allegations in the afﬁ_davits woﬁld fcquire exten- |
sive fact finding, including thé making of credibility determinations and
choosing between competing reaisona‘blé inferences to be drawn from. the
facts. | |
This appellate court does not have jurisdiction to make findings ‘of. :

fact where, as here, the evidence is contraverted. Wurtz v. Fleischman, 97

*Nor does the State concede that anyone else in the State connected to this case,
including Assistant Attornecy General Sally L. Wellman ever received this information.
See Armstrong’s motion at page 9-10, f10. :



Wis. 2d 100, 102, 107 n.3, 293 N.W.2d 155 (1980). This appellate court is
not empowered to choose between competing reasonable inferences that
can be drawn from the evidence. See Bulik v. Arrow Realty, Inc., 154 Wis.
24355, 361, 453 N.W.2d 173 (Ct. App. 1990).

Moreover, in the presently briefed and submitted appeal, this court is
reviewing the circuit court's order denying Armstrong's motion to dismiss
his criminal case with prejudice. When the appellate court reviews a deci-
sion, judgmént or order of the circuit court, it is limited to the record that
was before :che circuit court. '_State v. Parker, 2002 WI App 159, 12, 256
Wis. 2d 154, 647 N.W.2d 430. The appellate court is limited to the record .
and the record cannot be enlarged by materials that .postdate the notice of
appeal and were not made part of the record in the trial pourt.  Verex
A-ssumnée, Inc., v. AABREC, 'fﬁc., 148 Wis. 2d 730, 734 n.1, 436 N.W.Zd
876 (Ct. App. 1989). |

For all of these reasons, it would be wholly improper for this court to
supplement the appellate record in the instant case with the affidavits sub-
mitted by Armstrong. The State, therefore, asksrthis court to deny Arm-

strong's motion to 'supplerrient the appellate record.



2. The State opposes Armstrong's alternative motion to_reménd
to the circuit court "oniy for a limited fact-finding hearing"” on the factual
issuc of whether Mr. Norsetter ever had the information regarding the
~ alleged third-party confession aﬁd' failed to disclose it, "to be returned for

further. consideratioh by this Courf imrﬁediately thereafter." Armstrong's
y .

motion at 4. |
Armstrong has failed to present sufficient justification to allow him
to return to the circuitl court to present evidence that he believes is relevant
to his claim that the circuit court should have dismissed his criminal case
with prejudice because the State destroyed potentially exculpatory evidence
in bad faith. In support of his motion to supplement the record and
alternative motion to remand for fact finding, Armst_rong- submitted an
affidavit from.present counsel (Affidavit of Attorney Jerome F. Buting,
.attached'to A;mstrong"s motion). Buting's affidavit states in paragraph 3
that the informatién in the Affidavit of Fawn Cave came to his attention "at
about the same time the Dane County Circuit Court ruled against Mr.
Armstrong in his pretrialrm.otiqns_ which are at issue in this appeal." The

affidavit states that th¢ other affiant, Debbie Holsomback, who had the

alleged telephone conversation with the original trial prosecutor in Ralph



Armstrong's case, was located "[a]fter this matter was in the court of
appeals.” Buting's Affidavit at §3, attached to Armstrong's motion.
| The circuit court's decision and order denying Armstrong's motion to
~ dismiss was entered on Aprl 12, 2007, and reentered June 18, 2007;
Armstrong's pc_a'tition for leave to appeal nonfinal ordel;s was filed June 21,
2007, and was granted by this court August 22, 2007. Armstrong did not
~ file the instant' motion to supplement the appellate record and altemétivé
motion to remand for fact finding until April 17, 2008, just over one year
after the circuit.court denied his motion to dismiss the case with prejudice.
Armstrong's claim that he delayed because he wanted to conduct
further investigation is not sufficient to excuse his failure to bring this
matter to the circuit court before he filed his petition for leave to appeal, so
thﬁt the éircuit court could reOpén ‘the matter and hear relevant teéﬁmony.
Even if it was not feasible to raise the matter until after he obtained the
information regarding Hélsombéck‘s alleged conversation ‘with the trial
prosecutor, Annstrong- fails to satisfadtorily explain Wh.y he did not imme-.
diately ask this court to aﬂow the case to be returned to the circuit court so

| that all of the relevant facts could b_e heard and determined in the court that

has jurisdiction to hold evidentiary hearings and make findings of fact.



Armstrong's desire to further investigate does not justify waiting to file his
motion until after the appeal has been fully briefe_,d and has been submitted
to fhis court for decision.

More sigﬁiﬁcantly, if this court rem_ands,3 it should reject Arm-
~ strong's request that this. court grant a remand "only" for a limited fact-
finding hearing on the question of whether Norsetter had the alleged infor-
- mation and failed to disclose it. Annstrong's motion at 4.

Armstrong is attempting to iﬁsert this alleged new information into
the instant appeal because he claims it is relevant to the legal questiohs
‘ _before this court: whether th? State destroyed potentially excuipatory evi-
dence in bad faith and, if it did, whether .his criminal case should be
- dismissed with prejudice. If the alleged new infonnation is relevant to
those legal issues, th_en'the circuit court deserves the opportunity to con-
sider all of the facts, including the new facts raﬁeged by Armstrong and any
facts the State Wisﬁes to present that are relevant to these legal issues. The
circuit court also deserves the opportunity to reconsider the legal issues in

light of all testimony and evidence presented at the remand hearing. If, as

*Pursuant to Wis. Stat. § 808.075(5)-(8), this court has authority to remand to the
circuit court for action upon specific issues and to remand to the circuit court for addi-
tional proceedings while an appeal is pending.



Armlstrong contends, the new alleged facts shed light on Norsetter's motive
- and intent relating to the re—testing of the DNA evidence at issue on appeal,
and if, as he contends, the prosecutor's motive and intent are relevant to the
claini of bad-faith destructioﬁ of exculpatory evidence and the claim tﬁét
dismissal of the case with prejudice is warranted, then the circuit court must
logically be allowed to address those legal i'ssuesl after it makes the neces-
i sary deténninations of credibility and fact ﬁndir_lg regarding the new alleged
nii'sconduct. Intent and motive are questions of fact. This.appellate court
cannot make findings of fact. If the new alleged inférmation ig going to be
_ injected into this pending appeai at all, the circuit court alone has juris-
diction to make factual findings regarding Norsetter's knowledge, intent and
motive. | |
For all of these reasons, the State asks this court to deny Armstrong's
alternétive motion for limited remand. If this court retains jurisdiction of .
this appeal and remands, it should remand to allow the circﬁit court to hold
a new evidentiary heaﬁng on Armstrong's motion to dismiss the case with
_ prejudice, at which both parties will be free to present any relevant tes-
‘timony and evidenc_e and to rebrief the Iegal issues in lighf of the facts

presented at the evidentiary hearing. A transcript of that evidentiary hear-



ing should be filed in the circuit court, the partie‘s should be permitted. to

| file briefs in light of the evidence addressed at the evidentiary hearing, the
circuit court should issue written findings of fact and legal conclusions
based on its factual ﬁndings, and the clerk of the circuit court shoﬁld then
return thé transcript of the evidentiary hearing, any briefs and the circuit
court's written findings of fact and legal conclusions to _this court for this
court's. further consideration of Armstrong's pending appeal.

3. As an alternative té denying Armstrong's motion to sﬁpple—
ment the appellate record and motion for limited remand, and as an
alternative to rémand for a full hearing and reconsideration bfy the circuit
court of the motion to dismiss the criminal case with prejudice in light'of
the new alléged facts, this court could dismiss Armstrong's present pretrial
éppeeil. This would have the benefit of providing Armstrong an opportunity -

to file in the circuit court any and all further pretrial motions based on the
alleged new information about the alleged third-party confession that he
dg:sires to file. All such motions could be heard, evidence could be pre-
sented and the motiqns could all be decided by the circuit court, and either
party could seek an interlocutory appeal ﬁoﬁ any adverse ruling by the

circuit court.



The State suggests this alternative Because Armstrong's motion
appears to‘ hint at ;a number of diétinct legal issues and potential claims,
without fully explicating them and without articulating what remedy, ruling
‘or relief is being sought. For example, Armstrong cites to foreign case law
and suggests that the State's due process duty to disclose exculpatory evi-
~dence before and during trial also applies for some unspecified time after
conviction. Armstrong's motion at 11-12. The Staté. is unclear whether
Armstrong is élaiming the State violated a constitutional duty to disclose
the alleged third-party confession information at the time it allegedly
robt.ained the information iﬁ the spring or summer of 1994 or 1995, even

.. though at that point Armstrong's direct appeal and first motion for new trial
-~ based on newly-discovered eﬁdence were both completed and final.*

The motion suggests Armstrong is claiming thatr,:even if the. State
did not have a duty to disclose after his direct appeal and his first motion
for new trial based on newly-discovered evidence were completed, a'_duty

to disclose came into being sometime between 2001 when he filed his

“The Wisconsin Supreme Court issued its decision in Armstrong's direct appeal
i 1983. State v. Armstrong, 110 Wis. 2d 555, 329 N.W.2d 386 (1983). The court of
appeals affirmed the denial of his first motion for new trial on June 17, 1993, and the
Wisconsin Supreme Court denied his petition for review on December 14, 1993. State v.
Armstrong, No. 1992AP232-CR (Wis. Ct. App. June 17, 1993) (unpublished slip
opinion). :

-10-



second motion for new trial based on newly-discovered evidence and the

time the Wisconsin Supreme Court granted. him a new trial in the interest of

jlis-ti_ce on July 12, 2005. State v. Armstroﬁg, 2005 WI 119, 283 Wis. 2d

639, 700 N.W.2d 98. If Armstrong is claiming a constitutional violation

occurred sometime during that time period, he fails to arti‘culate what if any

- relief is available because the Wi‘scqnsin ‘Supreme -Court has already
granted what he claims he wahted: a new trial.

Armstrong's motion hints that he also belie\}es the State violated a
.constitutional duty to disclose exculpatory evidence before or during trial
because it failed to disclose the alleged.thir.d-party confession after the
Wisconsin Supreme Court granted him a new trial in the interest of juStipe
in July 2005. To the extent he is so claiming, he fails to articulate what if
any remedy or relief he is secking. The case is still in a pretrial posture,
indeed the new trial is not even calendared yet, and Armstrong himself is

" asserting the alleged third-party confession exists, which establishes that he
is aware of it well before trial.

Furthermore, the m(')tion sugg_esfs Armstr_on'g would want‘to present

 the alleged third-party confession as evidence of his innocence at his new

- trial. If so, vacating the present appeal would allow a pretrial motion to

-11 -



admit that evidence to be litigated before trial. The losing party would have
the opportunity to requeslt interlocut'or.y review of the ruling on such
motion.

The State is certainly not suggesting that any or all of these motions
would be waxranted? and it certainly does not suggest that any of them
would be successful. The State cannot discern to what extent Armstrong is
attempting to raise ahy of those issues via the instant motion. To the extent
that Armstrong may intend to raiée any of these claims, it wouid be a more
~ efficient use of court resources for his present appeal to be dismissed so
that he .can return to the circuit court to raise any aﬁd all motions he wishes
to raise based in ény way on new information_ about the aHeged thifd—party :
confession.
4. The State opposes Armstrong's completely unsupported,

unjustified and unauthorized request that

- this Court should immediately take custody of the D.A.'s trial and post-
conviction file in this case, copy it and seal it for safekeeping until fur-
ther independent review can determine the true extent of this or any other
Brady, due process or ethical violations. All documents which in any
way relate to conversations, if any, with the affiant(s), and all documents
concerning any investigations of Steve Armstrong should be promptly
disclosed to the defense. : '

Armstrong's motion at 16.

-12-



Armstrong has ﬁot proven, and no court has found, tflat any past or
present prosecutor in this case has committed any due process or ethical
violation. Armstrong cites no statute or case law that'r authorizes this. court
té take cﬁStody-Qf, copy and seal a prosecutor's files in the mahner re-
- quested by Armstrong. Armstrong makes what appears to be a discovery
~ request in the last sentence of his motion. Any discovery requests should

be made to the prosecutor or to the circuit court, not to this appellate court.

CONCLUSION

For all of these reasons, the State hereby asks this court to deny
_ ‘A"rmstrong's motion to supplement the éppeﬂate record and alternative
. motion to remand for limited fact finding. If this court believes that remand
is appropriate, it shoﬁld remand for a plenary- evidentiary hearing and
reconsideration b-y the citcuit court of Armstroan motion to dismiss the
criminal case with prejudice; and the circuit court clerk should return the
cas_e. to this court With the transcript of that hearing, any briefs of the parties
and the circuit cqurt's findings of fact and conclusioﬁs of i‘aw based on the
new evidentiary hearing. If this court believes .that Armstrong is asSerting
other claims, such as a Brady claim, in 'addition to tﬁe three claims

: presently on appeal before this court, this court should dismiss the present

-13 -



aﬁpeal. Armstrong can .then‘ raise all claims that he wishes fo raise in the
circuit court, which has the authdrity and jurisdiction to hold evidentiary -
~hearings and make findings of fact_. Thié court should deny Armétrong's
request that 1t conﬁscate,. copy and seal the prosecutor's trial and post-trial
file. This court should also deny Armstrong's request for a discovery order,
to the extent the last sentence in his motion constitutes such a request.
Dated this 24th day of April, 2008.
Respectfully. submitted,

" IB. VAN HOLLEN
Attorney General

et
- SALLY L. WELLMAN

Assistant Attorney General
State Bar No. 1013419

Attorneys for Plaintiff-Respondent
" Wisconsin Depariment of Justice
Post Office Box 7857

Madison, Wisconsin 53707-7857
- {608) 266-1677 - _ | j
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