
Due Diligence and the EXAS Proposals 
 
“Due diligence” is defined as “reasonable steps taken by a person in order to 
satisfy a legal requirement, especially in buying or selling something.” And as “a 
comprehensive appraisal of a business undertaken by a prospective buyer, 
especially to establish its assets and liabilities and evaluate its commercial 
potential.” (Oxford Dictionary) 
 
Although Madison is not attempting to purchase Exact Sciences (EXAS), it is 
proposing to make the largest investment in its history and for the first time make 
a gift to a private corporation. 
 

Even if the City would re-capture the full value of the grant and loans, the 
immediate question is whether the investment in EXAS was a sound decision 
that would not entail above-average or perhaps extraordinary risk. To assess that 
risk, an investor must determine the viability of the company now and in the long-
term. (See: “20 Key Due Diligence Activities” 

http://www.forbes.com/sites/allbusiness/2014/12/19/20-key-due-diligence-activities-in-a-
merger-and-acquisition-transaction/2/ and “Comprehensive Due Diligence Checklist for 
Buyers.” 
http://www.grantthornton.com/staticfiles/GTCom/Advisory/Comprehensive%20M&A%20
due%20diligence%20checklist%20for%20buyers.pdf) 

 
In their communications with the City Council, the Negotiating Team (NT) 
appointed by the Mayor provided little of the detailed information on EXAS that 
would normally be part of its exercise of due diligence. In both written reports and 
in direct presentations before the Board of Estimates and the Council, the NT 
relied heavily on the actions of lending banks as proof of the viability of EXAS. 
However, the banks were not lending to EXAS, but to JDS LLC. 
 
For example in their summary of the Final Agreement issued on August 20, the 
NT wrote: 

 
The report does note that the “Risks of the project are primarily the long-term 
business growth of Exact Sciences”  and  that “the banks are confident that Exact 
Sciences will be a strong company if it meets its projections” but then lessens 
those concerns by noting its large cash position. Given the fact that EXAS had 

http://www.forbes.com/sites/allbusiness/2014/12/19/20-key-due-diligence-activities-in-a-merger-and-acquisition-transaction/2/
http://www.forbes.com/sites/allbusiness/2014/12/19/20-key-due-diligence-activities-in-a-merger-and-acquisition-transaction/2/


recently had a major stock offering, it would normally have substantial cash and 
marketable securities on hand. 
 
In its June 25th report, the NT wrote: 
 

 

 
 
The observations in the June 25th report are attributed to a single analyst, Brian 
Weinstein of Wm. Blair Company. The report includes language that mirrors 
statements of EXAS about itself and reports no negative attribute or potential. 
First, it states that it is not an “acquisition target” because of its high capital value 
of $3 billion. Companies with significantly larger value are regular candidates for 
takeover. It is not “market value” but many other factors that influence this 
decision.  
Second, in another example of its hyperbole, that the EXAS product is “unrivaled 
in its market.” This is an absurd claim. How can a product that has a few million 
dollars in sales in a market with 75 million potential users be “unrivaled”?  
It also states that if the US Prevention Task Force does not provide an “A” or “B” 
recommendation for the product it would be deleterious to private insurance 
payments. While this is in part correct, it neglects to mention that the primary 
effect will be the lack of reimbursement by Medicare. Prospective users of 
Cologuard are between the ages of 50-75. If Medicare does not cover its 
participants, who are 65 and over, this will reduce their prospective client 
population by 40%.  
Third, it states that blood-based diagnostic tests are “years away.” A review of 
the competing firms (such as Epigenetics) would have indicated that one of the 



firms has completed preliminary applications to the FDA and may be in the field 
next year. 
 
Finally, are the questions related to the choice of Brian Weinstein of Wm. Blair 
Co. as their single analyst.  The most perfunctory “search” of Mr. Weinstein 
would have yielded the following: 

 The analyst ranking page, “TipRanks”, gave Mr. Weinstein less than one 
star (out of five potential stars) based on the -27% rate of return  in 2014. 

 Weinstein issued “Buy” ratings for EXAS on eight consecutive occasions 
including the day after the stock peaked at 31. 

 Wm. Blair Co. is the third largest owner of EXAS stock- with over 5 million 
shares, constituting 7% of all available shares. Might this have influenced 
Mr. Weinstein’s perspective? Did anyone from NT inquire as to the 
financial interests of Blair or Mr. Weinstein? 

  
In an investment of this magnitude (if our $47 million in grants and loans were 
“translated” into a stock investment, the City would be the second-largest 
shareholder in EXAS) it is typical to retain an investment banker or agency with 
similar expertise to do an analysis of the potential target. Instead the city relied 
on a single analyst whose employer is heavily invested in the firm of interest and 
the assurance of other lenders whose interest was in JDS LLC.  
 
Madison and other governmental units normally invest in the most conservative 
and risk-free of securities- US Treasury Notes. However, in this instance, the city 
proposes to invest in a company that was described by a securities analyst as 
one for investors “with a high tolerance for risk.”. 
 
For some reason, Madison officials believed that the normal processes of due 
diligence in the $47 million investment of the city, county and school district (TID 
funds) did not apply. In a sense we are fortunate that the Final Agreement and its 
subsequent approvals were delayed and were not completed a few months ago. 
Hopefully, proponents of the Agreement and the city officials supporting it can 
acknowledge that there are more reasonable courses to pursue in regard to 
downtown development. We can move on. 
 
 
 


